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UNITED STATES DISTRICT COURT

IN THE LTNITED STATES DISTRICT CdUR'PUERAUE, NEW MEXICO

FOR THE DISTRICT OF NEW MEXICO JUL O 6 2[)(!7

MATTHEW J, DYKMAN
CLERK

CIVILNO, 9'1-266MCA

Defendant.

ORDERTO SHOW CAUSE 1

Due to a history of repetitive, frivolous and vexatious litigation,2pro se litigants William H.

Payne ("Pa1,ne') and Arthur R. Morales ("Morales") were enjoined by the. Honorable William F.

Downes, ChiefJudge ofthe District of Wyoming (sltting inNewMexico by designation), from filing

new cases and from reasserting in pending cases any previously dismissed ciaims unless Payne and

Morales complied with the requirements outlined in Appendix A to the court's injunction,3 Morales

and Payne v. Baca et al., CIV 0l-634 WFD [Docs. 57, 6l].

So, too, due to a history of abusive and frivolous lawsuits brought in State District Court,

two separate New Mexico state court judges enjoined Payne and Morales from filing any pro se

pleading in any New Mexico court.a Thus, Pay.ne and Morales are barred from litigation in both state

lThis matter is before the Court pursuant to an Order of Reference issued by the Honorable M.
ChristinaArmijo [Doc. 89]. An earlierOrder ofReference issuedbythe district's ChiefJudge, the Honorable
Martha V6zquez, was withdrawn after the case was assigned to Judge Armijo [Text Order, Doc. 88].

2A history of Pa1,ne's and Morales' litigation in the United States District Court for the District of
New Mexico is attached as Appendix "B." A history of their State litigation is attached as Appendix'.C."

3Appendix"A" sets out the requirements imposedbyJudge Dorvnes on Payne andMorales for future
filings.

aPar.ne v. Brennan et al. , 2001-07794 (On 5116/2002, State District Court Judge Kenneth Brown
entered an injunction granting defendants' motion for injunctive relief prohibiting William H. Payne from
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and federal fora unless they comply with specific filing requirements.

The federal order admonished Payne and Morales that violation ofthe injunction would be

deemed contempt ofthe court and would subject the violators to sanctions [Doc. 61]. Contempt

sanctions may include censure, imposition ofmonetary fines and incarceration. ,See Hicks on Behalf

of Feiock v. Feiock, 485 U.S. 624, 649,108 S. Ct. 1423, 1439 (1988) (noting that contempt could

be punished by a conditional prison term); Hutto v. Finney, 437 U.S. 678,690-91,98 S.Ct. 2565,

2573 (1978) (fines may be imposed as sanction for contempt).

Notwithstanding the existence ofboth federal and state court injunctions, on May 16,2007 ,

Payne and Morales filed pleadings [Docs. 81, 82] seeking to reassert claims previously dismissed

by the Honorable Santiago Campos lDoc.72l, and affirmed on appeal [Doc. 80].

The pleadings and papers filed by Payne and Morales on May 16,2007 include a motion to

set aside the December 2000judgment [Doc. 8l]; apleading captioned "Mandatory JudicialNotice"

[Doc. 82]; a motion for extension oftime to respond was filed June 12,2007 [Doc. 84]; areply was

filed June 12,200'l [Doc. 85]; and a Motion To Void Judgment for Lack of Jurisdiction was filed

June 21, 2007 [Doc. 9l] .

Similarly, on May 30, 2007, Payne sought to file a pleading captioned "Motion to Void

Judgment for Lack of Jurisdiction" [Doc. 168] in a closed case, Pavne v. Sandia Corp. et al., CIV

filing lawsuits in New Mexico couft without representation of licensed counsel); Morales and Palme v.
Breman et al., 2002-3425 (July 8, 2002, then State District Courl Judge Robert H. Scott permanently
enjoined Morales from filing any pleadings in state court unless represented by counsel. Judge Scott is now
a Magistrate Judge with the United States District Court in New Mexico. In both cases, Payne and Morales
were deemed "vexatious" litigants who impair, impede, delay and obstruct the administration ofjustice.

In both district cout cases, Pa;me and Morales sought to appeal the dismissals oftleir cases and the
injunctions entered against them. In both instances, the appeals were dismissed or denied.

Acourtmayjudiciallynoticerecordsofsistercourts.,See,e.g.,UnitedStatesv.Esteo. 1060, 1063
(lOth Cir. 1985) (udicial notice is particularly applicable to court records of litigation closely related to the
case before it).



92-1452 JC. Senior Judge John Edwards Conway immediately entered ar order finding "no basis

in law" for entertaining Payne's request, as the case had been dismissed 1994 (Docs. 154, 155], and

the dismissal was affirmed on appeal [Doc. 167]. Further, Judge Conway directed the Clerk ofthe

Court to accept no further pleadings in this case [Doc. 169]. Prior to filing the various pleadings

referred to above, neither Pa1,ne nor Morales complied with any of the requirements set out in

Appendix A.

The filing of repetitive, frivolous and vexatious pleadings and lawsuits congests cou

dockets, imposes substantial litigation costs and attomey fees on individuals who are required to

respond, taxes judicial resources, and diverts the Court's attention from meritorious litigation.

The filing ofpleadings in this case in an attempt to resurrect claims previously dismissed and

affirmed appears to be a violation of the federal injunction which was intended to bar this kind of

misconduct, and, therefore, appears to be in contumacious disregard ofthis Coun's authority.

Accordingly, Payne and Morales are directed to show cause, if any they have, why the

undersigned magistratejudge should not certiS facts pursuant to 28 U.S.C. $ 636OXa)(C) and issue

a report and recommendation to the Chief Judge pursuant to 28 U.S.C. $ 636(bX1) recommending

that sanctions against Payne and Morales be imposed.

Plaintiffs are further directed to show cause, ifany they have, why their recent pleadings and

papers [Docs. 81, 82, 84,85 and 9l] should not be denied or stricken, as this case was long ago

closed. Pa1'ne and Morales are directed to file their written responses and supporting affidavits no

later than July 25, 2007.

*€** t.ta";-
Lorcnzo F. Garcia
Chief United States Magistrate Judge



APPENI}IX A

Procedures for Petition Seekins Leave to File Pro .5'e Action

Any documents William I l. Payne and/or Anhur R. Morales ("Plaintiffs", wish tr) submit
fir filing in the District ofNew Mexico shall be delivered to the Ol'lice of the Clcrk. United
States District Court. Unitcd States Courthousc. lt.O. llox 689. Albuqucrque. NM 87103 t333
Lomas Blvd N.W.. Suire 2701. As a rtquisite to tiling apr?.fs complaint. I'laintit'l's must tilc
three documents:

(l) a pctition cntitlcd, "Petition Pursuant to Court Ordcr Seeking Leafc to ljilc a /'ro
Se Action." Plaintiffs shall affix a copy ol'this Order to lhe petition;

(2) an affidavit in pnrper legal ttrrm as dircctcd hclow; and
(3) thc proposcd complaint or claims sought to bc filed in this Distict.

Thc Petition Pursuant to Court Order Seeking Leave to File a Pro.Su Conplainl ntust
contain thc frrllowing information:

( I ) a statement advising the Court rvhether any delbndant to the larvsuil rvas a pany.
or wa-s in any way involved in. any prior lawsuit involving Itlaintill!. and if so in
rvhrt capaciiy;

(2) a list of all lau'suits in thc United States District Court for the District of New
Mcxico. the United States Court of Appeals frrr the Tenth Citcuit. the United
Srates Supreme Court. and state courts in which Plaintiffs are or \A€re parties: the
name and citation ofcach casc. ifapplicablc. including jurisdictionl Plaintiffs'
involvcment in each lawsuit; the status ofeach lawsuitl and the dispositionl

(3) a lisr ofall f'ederal or state cases in which ajudgment was rendered against either
or both Plaintiffs, ifany: the name and cihtion ofeach case: the ameunl ol'
judgment rendered against them. ifanyl the amounl ofthc outstanding judgment:
and thc rcasons thc judgmcnt remains outstanding: and

(4) a list ofall federal or state cases in rvhich ajudgment was rendered in lhvor of
either or both Plaintiffs. if anyr the name and citation ofeach case: the amounl of
judgment rendered in favor ofthem. ifany; the amount ofoulstanding judgmentl

, and thc reasons the judgmcnt rcmains outstanding;

'lhc aflidavit accompanying the Petition shall state the following:
( I ) that the complaint or claims Plaintiffs wish to present have never betbrc bcen

raised by them and disposed ofby any federal or statc court:
(2) that to the hest oflheir knowlcdge the claim(s) arc not frivotous or taken in bad
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faith: that the claim(s) are ivell-groundcd in I'act and wanantcd by cxisting larv or
a good fairh argumcnt for thc extension. modification or reversal ofexisting law;
that the lawsuit is not interposed for any improper purpose. such as to harass or lo
cause unneccssary delay or needless incrcasc in the cost oI litigation. sda l'ED. Il.
Ctv. l'. I l: and

(3) that thc claims are not meant to harass any individual or cntily.

Lhc complaint or claims sQught lo be filed in this District must comply with this Ordct'
with Fr:o. R. Crv. P. E and all othcr provisions of the Federal Rulcs of Civil Procedure. and with
the Local Rules of Practicc ftrr this l)istrict.

'lhe procedure lirr review ofPlaintiffs' intcnded tilings is as follouts.
( I ) thc Cterk of the Ctrurt rvill accept the documcnts. mark them received. and

immediately fonvard them pursuant to a lJnited Statcs Magistrate Judge
(2) The Magisfiate shall rccommcnd approval or disapproval ofthc pctition alier

considering the following criteria.
(a) whether Plaintiffs havc corrplied rvith this Order in all particulars:
(b) wherhcr Plaintifls' complaint complit's with the Federal Rules of Civil

Prtxedure and thc l,ocal Rules of Practicc:
(c) whether the complaint is tiivolcus. abusiv'c. harassing or maliciousl
(d) rvhether the claims raised in Plaintifls' ctrmplaint havc bc'cn raised hy

eithcr ol'them and disposcd ofby any lbderal or state courtl
(c) whethcr there has heen full compliancc rvith Fno. R' Ctv. P' I I and all

plcadings and lilings are not violativc of28 Ll'S.C. S I9l7;
(f) whethcr thc complaint alleges claims againsl individuals or entities that

may have immunity ftom suit: and
(S) such othcr reasonable rcquirements establishcd by the Court or lhe

Magistrate Judge.

Failure to compty with the procedures and principles mandated by this Order shall bc
sufficicnt grounds for denying the petition. The Magistratc Jud8,e may recommend disapproval
of the petition upon false recitals in thc tilings. Upon false recitals in the filings. Plaintiffs rnay
be considercd in violation ofthis Order. and they may be subiect to other Orders ofthe Court,
including appropriate sanctions. The provisions contained in Fr.o. R. Ctv. P. I I and 28 U.S'C. $
1927 are incorporated into this Ordcr.

'l'he Magistrate Judge shall noi othenvisc addrcss thc merits of the complaint. The
Magisuate Judge shall submit proposed findings and a reconrmendation as to disposition of the
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Petition to the proper District Judgc. Copics of proposed findings and rccommendations shall be
mailed to thr. Plaintiflls and all intcrcatcd partles. These individuals shall havc ten 110) days atler
scr "-ice of the proposed findings and recommendations to scrvc and file written. specific
oljections tr.r thcm. If no such objections arc filed in a timely manner. the Magistratc Judge's
proposed findings and recommendations may be accepted by the District Judge and appropriatc
Ordcrs cntered without further noticc. No provision is made for oral presentation in support of a
petition. Z,"r?rari r. Beamun,878 fr.ld 351. 354 ( lOth Cir. l989).

If fte Court enters an Order granting the pelirion, the Clcrk shall cause the complaint and
materials lo be lilcd as of the date of the Order. All lilings in thc matter shall be in stricl
conl'ormity with the Federal Rules of Civil Proccdurc and thc Local Rules ol'Practice. 'lhis

Ordcr shall not inlerfere in any uay with pending actions. Oders. or Judgments of any fcdr'ral
court involving Plaintitli.r.
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Garcia and Morales v. Sandia Nat'l Lab., No. CIV 91-00614 JHG. This was an
alleged unla*6rl employment discrimination case. It resulted in 238 docket entries.
The federal Court dismissed the claims with prejudice on August 28, 1995. On April
2,2996, tl-te 10th Circuit affirmed the District Court's decision.

Pavne v. Sandia et al., CM2-1452. This sealed case was filed against Sandia
Laboratories and numerous others. It was summarily dismissed by the Honorable
John Edwards Conway on August 25, 1994, and the dismissal was affirmed by the
Tenth Circuit in March 1995. There are 167 docket entries.

Payne and Morales v. Minihan et al., No. CIV 97-266 SC/DJS. Plaintiffs brought
this case against the Director ofthe National Security Agency under the Freedom of
Information Act. Payne aad Morales sought release of various allegedly secret
communications related to the Gulf War. There are 88 docket entries. Both
Plaintiffs were sanctioned by Judge Svet for violations of the Court's orders [Doc.
371. Plaintiffs were ordered to pay sanctions in the amount of $625.00 [Doc. 41].
The Court granted the Defendant's Motion for Summary Judgment against the
Plaintiffs on October 27,1999. On appeal, the l0th Circuit aJfirmed the District
Court's decision on December 13, 2000.

Morales v. Lockheed Martin Corp. et al., No. CIV 97-350 LH/DJS. Morales brought
this case alleging violations of Title VII of the Civil Rights Act, 29 U.S.C. S 623,42
U.S.C. $ 1981, and the New Mexico Human Rights Act. The Plaintiff sued the
National Laboratory, various contmctors, and lab o{Ecials. Morales was sanctioned
by Judge C. LeroyHansen for failing to comply with discovery obligations [Doc. 8l].
and was ordered to pay attorney fees in the amount of $2,260.85. The Court
dismissed the action with prejudice on December 29,1999. On appeal, the 10th
Circuit affirmed the District Court's decision. There were 165 docket entries.

Parme v. EEOC et al.. No. CIV 99-270 LFG/KBM. Payne brought this case alleging
violations of the Privacy Act, 5 U.S.C. $ 552(a). The Court dismissed the action on
November 30, 1999. Payne was sanctioned for his litigation misconduct by the hial
court. The court found that Payne's claims had no basis in law and that he failed to
withdraw his claims within the "safe harbor" time provisions of Fed. R. Civ. P. i i

[Doc.52]. Payne was ordered to pay sanctions of$912.50 [Doc. 60]. On January 3,
2001, the 10th Circuit affirmed the District Court's decision. Pa1'ne sued five
separate corporations and thirty-three separate individual defendants. There were
1 l9 docket entries.

I
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Morales and Pavne v. United States et al., No. CIV 00-1574 WFD. In this case,
Plaintiffs alleged harassment in violation of New Mexico State law. The Plaintiffs
sued the U.S. Attomey for the District of New Mexico, as well as three Assistant
U.S. Attomeys, and one federal judge. The action was removed to the Federal
District Court of New Mexico on November 8, 2000 and was dismissed with
prejudice on May 31,2002. There are seventy-one filings in this case docket. In an
order denying reconsideration, Judge Downes noted,

Plaintiffs have established a practice of indiscriminately suing the
various judges assigned to their cases, as well as various attorneys
and law firms representing opposing parties . . . . It is apparent to this
Court that Plaintiffs will continue to file lawsuits against the judges
whenever unfavorable rulines are rendered.

[Doc. 64].

Pavne v. Sandia Coro., No. CIV 00-1677 WFD. Payne sued four corporations, one
law firm, three attomeys, and one federal judge. Payne alleged that the Court's
earlier dismissals ofhis lawsuits constituted harassment and defamation. The action
was removed to the United States District Court ofNew Mexico by the United States
and was dismissed on May 30, 2003. Judge Downes referred to Payne's litigation
history and called his lawsuits "frivolous." [Doc. 105,p.7]. There were 122 docket
entries.

Morales and Payne v. Baca, No. CIV 0l-0634 BB/DJS. Plaintiffs again alleged
harassment in violation of New Mexico State law. The action was removed to tho
United States District Court of New Mexico and was dismissed with prejudice on
May 28,2004. The Plaintiffs sued one law firm, three Assistant U.S. Attorneys, one
State judge, and one federal judge. In dismissing the lawsuit, Judge Downes stated,

The Court finds the Plaintiffs' conduct to be a frivolous, ranting
diatribe grounded in unbridled contempt for the law--a continuation
ofthe Plaintiffs' litigious pattem spanning nearly a decade.

[Doc. 57, p. 15]. There were seventy-five docket entries.

Payne v. Dow et al.. No. CIV 0l-1132 DVB. This case involves Plaintiffls
allegations of conspiracy or harassment inviolation ofNew Mexico State law. Payne
unsuccessfully sought to sue a federal judge, the Honorable William Downes, an
Assistant U.S. Attomey, and the law firm that successfully represented Defendants
in a prior Payne lawsuit. The action was removed to the United States Dishict Court
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court.

ofNew Mexico on September 28, 200i and was dismissedwith prejudice on October
4, 2004. There were forty docket entries in this case.

Morales and Pavne v. Zavitz, No. CIV 01-01198 DvB. Inthis case Plaintiffs allege
conspiracy and harassment in violation of New Mexico State law. The action was
removed to the United States District Court ofNew Mexico and was dismissed with
prejudice on October 4,2004. ln this case, Plaintiffs filed suit against a federal
judge, an Assistant U.S. Attomey, and a law firm that had successfully represented
Defendants in a prior Morales' case. There were fifty-two docket entries.

Payne and Morales were unsuccessful in each and every lawsuit they prosecuted in federal

3
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HISTORY OF LITIGATION
IN BERNALILLO COUNTY STATE DISTRICT COURT

Morales and Pavne v. Dow et al.,202-CV-200I-105900. This lawsuit was filed in
State District Court in Bernalillo County, Plaintiffs alleged that the Defendants'
actions in previously dismissing the pro se Plaintiffs' prior federal suit constituted
harassment and defamation. Plaintiffs brought suit against Assistant U.S. Attomey
Phyllis Dow and Assistant U.S. Attomey Michael Hoses, who had both successfully
represented various federal judges and federal officials in Payne and Morales' prior
federal litigation. Plaintiffs also sued Chief United States District Judge William F.
Downes who had dismissed some of Payne and Morales' earlier federal lawsuits. In
addition, Payne and Morales sued attorney Robert St. John, who successfully
defended Sandia Laboratories and other federal officials in Payne and Morales' prior
federal litigation. This case was ultimately removed to federal court and, there,
dismissed with prejudice.

Morales and Pavne v. Gorence et al. , 202-Cy-2000-10289. Payne and Morales
brought suit against New Mexico's United States Attomey John Kelly, as well as
three Assistant U.S. Attorneys, Robert Gorence, Manuel Lucero and Jan Mitchell.
Payne and Morales also sued United States Magistrate Judge Don J. Svet who earlier
sanctioned them for violation ofdiscovery obligations in federal court. This case was
removed to federal court and was dismissed by Judge Downes with prejudice.

Morales and Pavne v. Baca et al.,202-Cy-2001-13118. Payne and Morales sought
to bring another lawsuit for damages against State District Judge Ted Bac4 United
States Attomey Norman Bay, Assistant U.S. Attomeys Phyllis Dow, Ray Hamilton,
and United States District Judge M arthaYinquez. The theory in this case, as before,
was that prior judicial rulings in dismissing state or federal cases, or counsel's
representation of Defendants in prior state and federal cases constituted harassment
and defamation against the Plaintiffs. This state case was removed to federal court
and, ultimately, dismissed with prejudice by Judge Downes.

Morales and Payne v. Brennan et al. ,202-Cly-2001-07794. This case, also filed in
Bemalillo County State District Court, was a lawsuit for damages fil edby the pro se
Plaintiffs against two state district judges, the Honorable John Brennan, presiding
judge of the Second Judicial District Court, as well as the Honorable W. Daniel
Schneider. Plaintiffs alleged conspiracy and breach of contract. The breach of
contract related to the claim that Plaintiffs had paid a filing fee and were entitled to
a jury trial. The court characterized their claims as "frivolous," and dismissed this
lawsuit with prej udice.
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The presiding judge, he Honorable Kenneth Brown, entered an order enjoining
Plaintiffs from filing any future state court litigation unless they were represented by
counsel.

Pavne v. Sandia Nat'l Lab. et al.. 202-2001-10278. This case was filed subsequent
to the federal court's dismissal ofPayne's lawsuit against Sandia and subsequent to
the Tenth Circuit's affirmance of the dismissal. In this state lawsuit, Payne sued
S andia National Laboratories, its attorney Robert St. John, attomeys Mark Smith, the
law firm of Krehbiel, Bannerman and Home, Assistant U.S. Attomey Phyllis Dow,
federal judge Lorenzo F. Garci4 and attomey Carol Smith. This case was removed
to federal court where it was dismissed with prejudice by the Honorable William F.
Downes.

Morales and Pavne v. Zavitz et al. ,202-CV -2001-6293. Morales and Payne brought
suit against Assistant U.S. Attomey John Zavitz, who had represented judicial and
assistant U.S. Attomey defendants in Payne and Morales'prior lawsuits in federal
court. Payne and Morales also sued the Honorable William F. Downes, who ruled
against them in prior federal court cases and who enjoined their further federal court
litigation. They also sued the lawyers in the French & Associates law firm, which
had successfirlly represented State District Judge Ted Baca in prior state litigation.
This lawsuit was removed to federal court and dismissed with prejudice by United
States District Judge Dee V. Benson.

Morales and Payne v. Brennan et al. ,202-CIy -2002-3425. Thiscase was filedinthe
State Dishict Court for Bernalillo County. The Pro se litigants again sued the state
court's Chief District Judge, the Honorable John Brennan, District Judge Theodore
Baca, William Haas, the Chief Justice of the New Mexico Supreme Court Patricio
Sema (who had denied Plaintiffs' request for extraordinary reliefin New Mexico's
appellate courts), and the law firm of Walz & Associates, who successfirlly
represented individuals previously sued by Morales and Payne.

This lawsuit was dismissed with prejudice by State District Judge Robert H. Scott,
who also entered an order permanently enjoining Plaintiffs from filing futurepro se
lawsuits in any New Mexico district court.

In addition to the foregoing state district court litigation, Payne and Morales filed a variety
of alleged oriminal complaints againstjudicial officers inNew Mexico's Metropolitan Cout. Those
complaints sought the arrest ofvarious federaljudges, Assistant U.S. Attomeys, and private lawyers
on allegations of harassment, defamation and other claimed violations of law. Without exception,
all of those Metropolitan Court cases were dismissed.

z
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Payne and Morales were unsuccessful in each and every lawsuit they sought to prosecute in
state couft,

Payne and Morales also engaged in several unsuccessful efforts to obtain extraordinary relief
from New Mexico's two appellate courts--the intermediate Court of Appeals and the New Mexico
Supreme Couft. In each ofthose instances, the appellate courts either refused to accept Payne and
Morales' filings or, altematively, denied the requested relief.
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